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Mc GRE GOR, Vice Chief Justice

11 This matter began as a disciplinary proceedi ng agai nst
Respondent Roger A. McKee. During the course of the disciplinary
hearing, the hearing officer transferred MKee to tenporary
disability status and set a hearing to determ ne whether he should
be transferred to permanent disability inactive status. See Ariz.
R Sup. &. 59(b). On June 24, 2001, the hearing officer issued an

anended report, effecting the transfer and assessing the costs and



expenses of the disability proceedi ng agai nst Respondent, pursuant
to Rule 59(b).

12 The State Bar did not file its statenent of costs until
Novenber 10, 2001, at which tine Respondent objected on the basis
that the State Bar had not tinely filed its statenent. In its
deci si on of Decenber 24, 2001, the Disciplinary Conm ssion adopted
the hearing officer’s recommendation that MKee be placed on
permanent disability inactive status with probation and assessed
costs, pursuant to Rules 59(b), 52(a)6 and 8.

13 Respondent sought review to chall enge the assessnent of
costs against him W agree that the State Bar failed to file a
tinely statenent of costs. The official note to Rule 59(e), which
permts the hearing officer to assess the costs of disability
proceedi ngs, states that costs should be assessed “consistent with
rule 52(a)8.” Ariz. R Sup. C. 59(e), Note to 1991 Anmendnent.
Rule 52, in turn, directs the State Bar to file its statenment of
costs “wthin seven (7) days after a hearing officer report is
filed.” Ariz. R Sup. C. 52(a)8. The Bar failed to file its
statenent of costs wthin seven days and has provided no
explanation for that failure. Respondents in disciplinary and
disability proceedings are entitled to receive pronpt notice of the
costs requested by the State Bar. W therefore vacate the
assessnent of costs agai nst MKee.

14 We al so granted the State Bar’s cross-petition for review



to determne whether the Disciplinary Comm ssion’s decision to
adopt ternms of probation, to which MKee agreed, effectively
i nsul ates McKee from any adverse consequence of disobeying the
terms of probation. W agree that, because MKee' s transfer to
permanent disability status stays all disciplinary natters, see
Ariz. R Sup. C. 59(b)2, the State Bar could not prosecute a
violation of the terns of probation. WMoreover, inposing conditions
of probation conflicts with Rule 59(b)1.C, which provides that
orders of transfer to disability status “may i nclude conditions of
conduct in the nature of probation . . . .~ Ariz. R Sup. C.
59(b) 1. C (enphasis added). We therefore re-designate the terns of
probation i nposed by the D sciplinary Comm ssi on and order that the
conditions set forth as terns of probation becone effective as
condi tions of conduct, pursuant to Rule 59(b). If Respondent fails
to conmply with the Order of this court inposing those conditions of
conduct, he can be held in contenpt of court in appropriate
pr oceedi ngs.

15 W approve the renainder of the Decenber 24, 2001

Di sciplinary Conm ssion Report.
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